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Agenda

Structuring & Activating Your Social Media Campaign
 Structural - Promotions Law
 Legal Implications of Various Activation Strategies

— Privacy

— TCPA & CAN SPAM

— User Generated Content (UGC)

« CDA & DMCA
— CCV
— COPPA

— FTC Endorsement & Testimonial Guidelines/Social
Media Policies
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The Typical Campaign

« Used to be -- build a website, leverage the assets with
promotional partners, hold a couple sweepstakes.

» The emphasis over the past few years has been on trying
to go viral and multi-platform.

* To rely heavily on social media means more than just
putting up a Facebook page or launching a Twitter feed.

* The ideal is to have others do your marketing for you —
forwarding promotions and engaging their friends &
family, sharing positive experiences, posting brand-related
videos or otherwise interacting with the brand/company.
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i
i Examples

* Identify - Use Facebook Connect to identify yourself

 Inform — share information on Twitter or post something
on your Facebook wall

* Locate — use programs such as FourSquare to “check in”
to a location

* Recruit — send information to your friends about the
Promotion

* Interact - Use a QR Code or Microsoft “tag” application to
interact with entrants

CHECK-IN

HERE
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Why Relevant?
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What If You Get It Wrong?

GARDY & NOTIS, LLP

vlark C. 2)

Tames 5. Motis (TN-4185)

440 Sylvan Avecae, Suite 110
Englewood Cliffs, New Jersay 07632
Tal: 201-567-7337

Fax: M1-367-1377

Counsel for Plaieff

N THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

CHAFLES E HUMPEREY, JR.. Ho.
Flinif COMPLAINT

v JURY TRIAL DEMANDED
VIACOMINC.

C35 CORPORATION,

CBS TELEVISION NETWORE,
SPORTSLINE COM, INC.

TEE WALT CISNEY COMPANY,
ESPN, INC.,

TEE HEARST CORPORATION,
VULCAN, INC,

VULCAN SPORTS MEDIA md
THE SPORTING NEWS,

Defendants.

Plaimtiff, by bis undsrsimned counsel alleges the followmns upon personal krowladze as
o himzelf and vpon informadon and belisf s to all other marers.  The allazatons basad upon
information and belief were formed after am inquiry reasonable imder the circumstances.

NATURE OF THE ACTION

2 Plamaiff brinss this action against the major operators of Internet fantasy sports
Leazues for violadons of the and-gambling and zambling loss recovery laws of Mew Jersey and

3 Each of the defendants operated and promoted Infernst fanfasy spons leagues in
which the paricipants agres to pay a specified amoumt of money to participate; the detsmmination
of winnsrs is based predomdpantly on chapce rather than skill; amd the wimners receive a
mometary or other valuable prize. Defardames receive the wagers mads by pamicipants to play in
the fintasy sports laapues. These wagers reprasent zamibling losses The wagsrs are the source
of reveniss and prodes to dafzndants from operating thess [orernst fantasy sports leagues.

4 Diespite the tazal nanwrs of such gambling m MNew Jersey and the United Sutes in
zenerzl. defendants actively and knowingly facilimte illagal Infemet zambling by operatmg
famtazy sports leagues through their Imernet websites throughout the Umited Stares. The
revemes that defendants eamn from the operaion of these Intemst fantasy spoms leagues are
derived directly fom the wagers made by players, denominated by defendants a5 membership or
participation fees charged to the pardcipams: m e league. Such wagers range fom 3895 m
409,05 per team.

5. Draring the past year, revenuss fom the operation of fmexsy sports leagnes ars
estimatzd to have been over £1.5 billion, resulting mw defendants havies received and retaived
substantial gambling lossss moumed by players who are members of the gemeral public
throngiont the Unitad States.

Al
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FOR IMMEDIATE RELEASE CRM
MONDAY, JULY 17, 2006 (202) 514-2007
WWW.USDOJ.GOV TDD (202) 514-1888

Eleven Individuals and Four Corporations Indicted on Racketeering, Conspiracy and Fraud Charges

WASHINGTON - A Tederal grand jury in the Eastern District of Missouri has returmed a 22-count indictment charging 11 inclividuals and four
corparations on various charges of racketeering, conspiracy and fraud, the Department of Justice annaunced today. The indictment was retumed on June
1, 2006, and unsealed today

BetonSports PLL, a publichy-traded holding company that owns a number of Intemet sportshooks and casinos, was among the companies charged in
the indictment. The founder of BetonSparts.com, Gary Stephen Kaplan, 47, was charged with 20 felony vialations of federal laws including: the YWire Act,
Racketeer Influenced and Carrupt Organizations (RICC) Consniracy, interstate transportation of gambling paraphernalia, interference with the
administration of Internal Revende laws and tax evasion.

Other defendants in the racketearing conspiracy include: Kaplan's sialings, Neil Scatt Kaplan and Lori Kaplan Multz; Narman Steinbierty David
Carmuthers, chief executive officer of BetonSports com; Peter Wilson, media directar for BietonSports.com; and Tim Brown, Steinberg's son-in-aw. The three
other charged companies, all Florida-hased, were Direct Mail Expertise, Inc., OME Global Marketing and Fufilment Inc. and Molile Promations Inc. Also
charged are Willam Heman Lenis; Manica Lenis and Manny Gustavo Lenis, owners and operatars of the Flarida companies; and Willam Hernan Lenis' san,
Willam Luis Lenis.

"lliegal commercial gamiling across state and intermational borders is a crime,” said U5 Attorney Catherine L. Hanaway of the Eastern District of
Missourl, "Misuse of the Internet ta violate the law can ultimately only serve to harm legitimate businesses. This indictrment is but ane step in a series of
actions designed to punish and seize the profits of individuals who disregard federal and state laws."

The indictrment alleges that Gary Kaplan started his gambling enterprise via operation of a spottshook in New York City in the early 19905 Ater Kaglan
Was arrested on New Yark state gambling charges in May 1993, Kaplan moved his hetting operation to Florida and evertually offshore to Costa Rica.
According to the indictment, BetonSports.com, the mast visiole outgrowth of Kaplan's sports hookmaking enterprise, misleadingly advertised itself as the

TORNEYS

UWITED STATES DESTRICT COURT
EASTERN DISTRICT OF MISSOURD
EASTERM DIVISION

INITED STATES OF AMERICA,
Plainiiff,
W

BETOMSEPORTE PLL, s predscessnon,
halding sompsr:

knows as Man Beown; DIRECT MAIL
EXPERTISE, [MC.; DME GLOBAL

MARKETING & FULFILLMENT, [NC.;

MOBILE PROMITHONS, INC.,; WILLIAM
HERMAN LENIS, WILLIAM LLAS LENIS;
BMANNY GUSTAND LENIS, and BAONICA

LENIS,
Defisndiscs

akbeidincies and mssocimed
entities; QARY STEPHEM EAFLAN, also
knorem o Oreg Champion; NEIL SO0TT
FAFLAN, also known ap Seom Kive; LOR1
BETH KAPLAN MIUTLTZ, alsa known s Beth;
DAVID CARRUTHERS; FETER WILSOR;
MIORALAN STEINEERG, also kevown as Tom
Biller and David Wosman; TIM BROWR, also

Mo,

R U AP A A e e )

INDICTMERT

.06 TR, 337 CEI {MLM])

18 LS. § 1962(d) - Racketesring

Corepirney [Cout 1, pp 1-17]
1BT1A.C § 1341 - Mail Froed
[Canm 2, p. 18]

1B LLS,C, § 1083 - Transmission ol
‘WapersWapgering Information
[Counts 3-1F, pp. 18219]
1ETLS.C§ 1955 . Imarsime
Transpostatsoes of Tambling Para,
[Count 13, p. 300

1BTE.C 4 2 - Aiding and Abetting
25 TS.C § 7201 - Tax Evasian
[Civunis 14-16, p 20-17]

26T05.C. § 721 2(4) - Interference
with Administration of eernal

Revepie Lows [Counts 17-21, pp. 22-

23)
Focfisiture pursuant o 1R UEC. §
1963 [Porfeiture Count, p. 23]

PUSATML ook

A

I
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[acibriefs] | .
So Get The Structure Right - Key Legal Premise

*No private lotteries

lIHIi souowex s VM D INC (N

l.ILTII'\-'lATE B NTHITDUWIIINAVIL
The Ultimate Gambling Site

Bonus
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Lottery

* PRIZE

« CHANCE

* MANDATORY
CONSIDERATION
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el Activation Objectives

e |dentify Self

* Recruit Others

 Interact with Brand

CHECK-IN

Check in to unlock specials, meet up with
friends and explore what's nearby.

10
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Jbri ) i
[acbriefs] - ebook Promotion Policy

« Use a Third Party Application to Administer
Promotion

* Include Disclosures in the Official Rules

11
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i Third Party Applications

* Implicates Privacy Issues.

* If possible, negotiate the contractual terms
regarding use of info collected.

* Add disclosures to Official Rules to Distance
Sponsor from conduct of Third Party.

WILDFIRE

12
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[ocbriefs| 5 and CAN-SPAM

* Depends on the Underlying Technology:

— CAN-SPAM prevents marketers from sending
commercial emails without express consent from the
recipient (one “free bite”).

— TCPA prevents marketers from using automatic
devices or prerecorded voices to make calls to
wireless devices (including cell phones) without
express consent (no “free bite”) and consent is not
effective unless accompanies by specific disclosures.

(@
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|acbriefs|  User Generated Content (“UGC”) Promotions

"WANDERLUST:

‘an overwhelming urge to travel for fun.

Are you experiencing symptoms of the
Wanderlust? Do you feel:

[ 1 Trapped in your own home or office?

[ ]Like you haven't taken a vacation in years?
[ ] Consumed by thoughts of exotic lands?

[ ]All of the above?

Thousands have the obsession.
Four will be cured. Register for The Miles Millionaire Contest.

14
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UGC Promotions

* Defined: those contests where users are invited
to post content they create to a website that is
controlled by Herbalife or associated with
Herbalife.

 This content has not been cleared legally.

* Risks — exposure includes defamation type
claims and intellectual property claims (e.g.,
copyright, trademark, publicity, trade secrets).

15
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ESgiad UGC Promotions

 Talk about two aspects of this:

— (1) Reducing risk by relying on the CDA and
DMCA in the United States; and

— (2) Strategies for reducing International
exposure.

16
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| aclbriefs]| User Generated Content — Defenses to
Infringement (CDA)

 Section 230 of the CDA — 47 U.S.C. 230(c)

— Robust Protection Afforded: No provider of
an interactive computer service shall be
treated as the publisher or speaker of any
Information provided by another information
content provider.

— The touchstone of Section 230(c) Is that
Interactive computer services are immune
from liability for content created by third
parties.

17
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[adbriefs] User Generated Content — Defenses to
Infringement (CDA)

* Neither Notice Nor Delay in Removing Content Are Bars to CDA Web Site Third-
Party Content Immunity Defense.

» The statements at issue were personal attacks on an individual's moral character,
which were posted to an Internet message board entitled "Joe's Christian Debate."
In granting a defendant’s Motion to Dismiss, the Eastern District of Michigan held
that the mere fact that a web site operator had received notice that defamatory
statements were on its servers was not enough to strip a defendant of its
Communications Decency Act (CDA) Section 230 immunity defense. The court
also held that the defendant was entitled to an immunity defense under the CDA
despite a delay in removing the offensive material. The Court recommended that
the plaintiff pursue its claims against the actual speakers of such allegedly
defamatory statements—the individuals who posted to the message board.

« Take Away: Although complaints regarding content that may violate third-party
rights should be handled judiciously, this ruling indicates that the federal law will
likely provide protection for a web site provider against claims that the web site
contains defamatory content provided by a third party, even if the injured party
gives the web site provider notice of defamatory content, and even if the web site
provider does not quickly remove the offending material.

18
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User Generated Content — Defenses to
Infringement (CDA)

« CDA Provides Immunity for Actions Stemming from lllegal Third-
Party Content.

* In February 2007, the Western District of Texas found that
MySpace Inc. was immune under the Communication Decency
Act (“CDA") from injuries stemming from content posted to its
site. The case was brought by a mother whose daughter was
victimized by an online predator she "met" on MySpace (the
child obtained the account by lying to MySpace about her age).
The court found that the CDA protects interactive computer
services from liability, not only for content posted to the site, but
also for personal injuries stemming from such content.

« Take Away: A web site provider is immune under the CDA not
only for the claims regarding content posted on its web site by
third parties, but also for personal injuries that stem from content
posted on its web site by third parties.

19
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User Generated Content — Defensesto’ =~ "~
Infringement (CDA)

* But the CDA is not without limits.

e First Limit - interactive computer services are
not immune for publishing materials that they
are responsible, in whole or in part, for creating
or developing.

20
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|acbriefs|  User Generated Content — Defenses to
Infringement (CDA)

« Fair Housing Council v. Roommates.com, 2007 WL 1412650 (9t Cir. May 15,
2007).

» Case description:

— Service helps individuals find roommates based on their descriptions of
themselves and their roommate preferences.

— Users respond to questionnaires by choosing answers in a drop down menu
(gender, children, age, ethnicity), the service sends email newsletters listing
compatible roommates and channels what users can access, and users can
provide “Additional Comments” through an open-ended essay prompt.

* |ssue:

— Does the service involve itself to such an extent that it affects the scope of
immunity under CDA?

* Holding:
— No immunity for claims based on publication of the Questionnaires.
— No immunity for claims based on publication and distribution of Profiles.

— Operator was immune for claims based on publication of content provided by
members in “Additional Comments”.

21
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|acbriefs|  User Generated Content — Defenses to
Infringement (CDA)

Doctor's Associates v. QIP Holder LLC, 2010 U.S. Dist. LEXIS 14687 (D. Conn.
Feb. 19, 2010) (aka “the Quiznos case”).

Case Description:

— Quiznos sought to compare the meat content of certain of its sandwich
products to comparable Subway offerings by posting user generated videos
on meannomeat.com.

— Subway brought an action against Quiznos alleging that, the tv ads, the
sample videos and the user-submitted videos unfairly compared its products
with Quiznos products.

Issue:

— Was Quiznos immune from liability under the CDA because the contestants
were the exclusive creators of the videos?

Holding:

— Subway argued that Quiznos went beyond the role of a traditional publisher in
that it solicited disparaging material and shaped the ultimate content of the
videos such that it was "responsible" for the creation or development of the
content.

— Court concluded that it was unclear and dismissed Quiznos’ motion for
summary judgment. The Parties later settled.

22
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[2cbriefs] User Generated Content — Defenses to
Infringement (CDA)

* The CDA iIs not without limits.

« Second Limit - courts are directed to construe
the immunity created by the CDA in a manner
that would neither “limit or expand any law
pertaining to intellectual property”.

* The courts that have addressed the issue thus
far have viewed this language as substantive,
as opposed to merely clarifying.

* As a result, the CDA does not clothe service
providers in immunity from “law[s] pertaining to
intellectual property.”

23
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User Generated Content — Defenses to
Infringement (CDA)

* Perfect 10 v. CCBiIll, 2007 WL 1157475 (9t Cir. May 31,
2007).

» Case Description.

— Publisher against web hosting and payment service
provider.

— Claim defendants violated copyright, trademark, and
state right of publicity laws.

* Issue: Scope of IP exception to CDA immunity?
 Holding:

— Immunity only for state law “intellectual property”
claims (which includes publicity claims), not federal IP.

» Takeaway — copyright & trademark infringement claims,
both federal, survive.

24



SHEPPARD MULLIN

SHEPPARD MULLIN RICHTER & HAMPTON LLP
ATTORNEYS AT LAW

[adbriefs] User Generated Content — Defenses to
Infringement (DMCA)

* Digital Millennium Copyright Act (“DMCA”) — 17 U.S.C.
512

— Protection Ordinarily Afforded: provides statutory safe-
harbors against a copyright infringement claim for
content that third parties post on your website.

— To qualify, the online service must adopt and
reasonably implement notice and takedown
procedures that allow copyright owners to send a
notice of infringing content and get it taken down.

— In addition, the protection only extends to third party
content, not to content that the online service is
responsible in whole or in part for creating or
developing. In that instance, the online service is a
content provider unable to invoke the safe harbor.

25
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| aclbriefs]| User Generated Content — Defenses to
Infringement (DMCA & CDA)

* Weakness in relying on CDA and DMCA in UGC Context: Sponsor Picks
& Posts the Finalists.

* At first blush, the sponsor isn't using the infringing IP. The
entrants are.

« And the sponsor hasn't granted the entrants permission to use
the infringing IP; that's something the entrants decided to do on
their own, often against the sponsor’s wishes.

* The sponsor is simply arranging for an online forum through its
own site or an online social networking site like Facebook.

« Under ordinary circumstances, the CDA would protect the online
forum against almost all claims except copyright and trademark
infringement, and the DMCA would protect against copyright
claims.

« Unfortunately, it has been held that those protections likely do
not apply where the sponsor takes an active role in selecting the
finalists and posting them for viewing. In addition, it could be
reasonably argued that the active role the sponsor plays in that
context means that the sponsor itself is using the infringing
content and exposing the sponsor to a direct or contributory
infringement claim.

26
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Commercial Co-Venture (CCV) Laws

| acbriefs]

» Saying that the purchase of a product benefits a charity in
some way will trigger the CCV laws in various states (about

half the states have these laws). AA would be the : :
"commercial co-venturer" in this instance, abbreviated as Japan RELIEF T
CCV. SHIRT

§29.00

DESCRIPTION | DETAILS & FIT | FABRIC & CARE
nat

We w Jap:

Japan Pelief

* While the state CCV laws vary, the common requirements
outside of registration include:

— (i) a written contract between the charity and the CCV
that contains certain mandatory provisions;

wailahble fo

— (i) periodic reporting requirements that the CCV must

Receive free Standard Shipping on any purchase of the

provide to the charity and that either the charity or the
CCV must, in turn, provide to the state; and

— (iii) mandatory disclosure statements to consumers at coonmE
the point of sale, which commonly require disclosure [ i B
of the precise percentage or dollar amount of .

product/service sales that will benefit the charity.

Availability: Pleaze selact a size

PP st sHARE

27
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COPPA

« Governs the online collection of personally
identifiable information from children under the
age of 13.

28
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|acbriefs| FTC Endorsement & Testimonial
Guidelines/Social Media Policies

Revised endorsement guidelines
* Disclose material connections

* Why adopt a social medial policy?

WE WANT

TOUR

ENDORSEMENT

29
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i Thank you!

* Rachel Kimbrough
Vice President, Business & Legal Affairs

Lionsgate

* Benjamin Mulcahy
Partner, Entertainment, T'echnology & Advertising Group
Sheppard Mullin Richter & Hampton LLP

¢ Jack Pan
Executive Vice President, Theatrical Marketing

Summit Entertainment, A Lionsgate Company
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