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Overview



W I L MERHAL E

What are “junk fees”?

— Unfair or surprise fees or fees for unexpected or 

unwanted services that provide little to no benefit to 

the consumer

• White House: “Junk fees” are “fees that are 

mandatory, but not transparently disclosed to 

consumers.”

.
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Common Additional Fees

— Concert & Event Ticket Fees (facility, service, 

convenience, order processing)

— Food Delivery Fees (delivery, service fees, mandatory 

tip)

— Bank Fees (overdraft; min balance; wires, max 

monthly deposit, NSF, ATM, in-person teller fees)

— Hotel Resort Fees (amenities, cleaning, valet, bags 

carry)

— Rental Application Fees

— Airline Fees (baggage; seat selection)
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Hotel Fees
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What regulators are focusing on at the federal level
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— FTC: 

• Proposed Trade Regulation Rule on Unfair or Deceptive 

Fees

• Negative Options (“Click-to-Cancel”) Rule 

• Combatting Auto Retail Scams (CARS) Rule (2023)

• Enforcement actions (Amazon, Invitation Homes)

— CFPB: 

• Proposed rule prohibiting certain NSF fees 

• Finalized Rule banning excessive credit late fees 

(lowering typical fee from $32 to $8) 

• Enforcement actions (BoA)

— FCC:

• NPRM to eliminate video service junk fees from cable 

operators and direct broadcast satellite (DBS) providers 

• Rule for all-in pricing for video service bills and 

marketing
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What regulators are focusing on at the State Level

— State Legislators: 

• Anti-junk fee laws in California, Minnesota, 

New York and Connecticut.

— State AGs: 

• Enforcement actions (Stubhub) 

• Multistate actions 

• Forming coalitions and filing briefs in support 

of FTC actions. 
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Mandatory Fees: Exclude Tax and Shipping

California

Mandatory Fees exclude taxes or fees imposed by a government and postage or carrier charges that will be reasonably and 
actually incurred to ship the good.

Minnesota

Mandatory fees exclude taxes imposed by a government. Reasonable postage or shipping fees that is actually incurred by a 
consumer may also be excluded from the advertised price.

Handling fees are not excluded and must be factored into the advertised price; Flat rate shipping? 

What are reasonable shipping charges?
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State-by-State Regulation Compliance

California SB 1524 created certain 

exemptions for restaurants, bars, grocery 

where mandatory fees do not need to be 

included in the price provided there is Clear 

and Conspicuous disclosure and an 

explanation of the fees purpose.

Minnesota HF3438- only the mandatory 

gratuity would be permitted to be disclosed 

outside of the price of item.

Other states such as NY and CT have 

restrictions on how credit card processing 

fees may be charged.
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What regulators are focusing on at the State Level (Cont.)

— State AGs: 

• Enforcement actions (Stubhub) 

• Multistate actions 

• Forming coalitions and filing briefs in support of FTC 

actions. 
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State Trends in Enforcement: State AGs – Broad Powers and 
Varied Tools

Unfair, Deceptive or Abusive 
Acts or Practices 

Enforcement

(UDAAP)

Antitrust Enforcement 

(Clayton, Sherman Acts, state 
law)

Privacy & Cybersecurity 
Enforcement 

(COPPA, HIPAA, state law)

Charities, Consumer 
Protection, and/or Securities 

Regulators 

Parens Patriae Authority

&

“Special Solicitude” Standing

Plaintiffs’ bar as outside 
counsel to AGOs

Multistate investigations and 
litigation 

Amicus briefs, comment 
letters re federal actions

Alliances with interest groups 
to challenge federal action
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2024-25 State AG Landscape

▪ 10 AG Elections in 2024 

▪ New AGs: PA, NC, WA, OR, UT, 

WV

▪ 46/50 in alignment with Governor 

(NV, KY, PA, KS)
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Disclosures and Pricing: 5 Things to Consider
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— Variable Pricing – adjusts prices based on demand, supply, competition, or other factors.

— Optional Fees – whether optional fees are truly “optional” vs. “mandatory”

— Shipping & Handling – shipping vs. handling fees

— Reference Pricing – prohibited by many state laws where the first year price is described as a deeply 

discounted rate off of the second year price, but it is the same first year price that is always advertised

— Dark Patterns – risks related to design choices and fee disclosure

— Subscriptions – introductory offers and recurring charges
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Price Transparency and Implementation Challenges

‒ These laws do not dictate prices or eliminate “junk” fees. 

‒ Including all mandatory fees in the advertised price doesn’t always square with the realities of the market or 

industry.

‒ California FAQ proposes that business that don’t know how much they will charge a consumer at the 

beginning of a transaction should wait to display a price until they know how much they will charge. 

• Is this practical or helpful for consumers to not have a sense of a starting price prior to engagement?

‒ State-by-state regulation creates compliance challenges for nationwide providers to track and comply with 

disparate state provisions.

‒ Private right of action; Government Enforcement with civil penalties 



Questions? 



W I L MERHAL E

Questions

Frank Gorman
Partner,
WilmerHale
Frank.Gorman@wilmerhale.com

Paul Connell
Partner,
WilmerHale
Paul.Connell@wilmerhale.com

Samantha Sigel
Assistant General Counsel
SiriusXM

17

mailto:Frank.Gorman@wilmerhale.com
mailto:Paul.Connell@wilmerhale.com

	Slide 1: Hot Topics in Junk Fees: Trends, Risks, and Key Issues to Consider
	Slide 2: Speakers
	Slide 3: The Legal Landscape: Overview
	Slide 4: What are “junk fees”?
	Slide 5: Common Additional Fees
	Slide 6: Hotel Fees
	Slide 7: What regulators are focusing on at the federal level
	Slide 8: What regulators are focusing on at the State Level
	Slide 9: Mandatory Fees: Exclude Tax and Shipping
	Slide 10: State-by-State Regulation Compliance
	Slide 11: What regulators are focusing on at the State Level (Cont.)
	Slide 12:  State Trends in Enforcement: State AGs – Broad Powers and Varied Tools
	Slide 13: 2024-25 State AG Landscape
	Slide 14: Disclosures and Pricing: 5 Things to Consider
	Slide 15: Price Transparency and Implementation Challenges
	Slide 16: Questions? 
	Slide 17: Questions

