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New York Governor Hochul Seeks to Strengthen and Expand
State Consumer Protection Laws

JANUARY 24, 2024

In her State of the State address earlier this month, New York Governor Kathy Hochul proposed a
significant expansion of New York’s consumer protection laws.! As part of her efforts aimed at
“Protecting Consumers and Their Pocketbooks,” Hochul announced that she plans to strengthen
the state’s consumer protection laws to prohibit “unfair” and “abusive” business practices by
entities doing business in New York and to expand the scope of New York’s consumer protection
laws to residential real estate transactions and business-to-business sales. She also seeks to
authorize the state’s Department of Financial Services (DFS) to regulate the Buy Now Pay Later
(BNPL) industry.

Hochul's consumer protection proposals reflect a change in governing philosophy from that of her
predecessor, Andrew Cuomo. Four years ago, Governor Cuomo proposed to expand the powers of
DFS, the state’s banking and insurance regulator, by creating a Consumer Protection and Financial
Enforcement Division within the department, with new and substantial enforcement powers over
consumer products and services, business-to-business arrangements, and securities and
investment advice.? This proposal was viewed as an attack on the powers of the attorney general,
the state’s consumer and investor protection regulator and enforcer, which operates independently
of the governor.? The legislature declined to take up the Cuomo proposal.* Now, Hochul is
proposing to expand both agencies’ powers in a manner consistent with their current differentiated

authorities and responsibilities.
The proposals were released last week as part of Hochul’s executive budget presentation.®

1. Hochul’s Proposal to Expand and Strengthen New York’s Consumer Protection Law

State UDAP laws—which generally prohibit unfair, deceptive or abusive acts or practices by
businesses that victimize consumers—are modeled after Section 5 of the Federal Trade
Commission Act and serve as each state’s essential consumer protection law. New York's UDAP
law, General Business Law (GBL) § 349, is by its terms more limited. Only “deceptive acts or
practices in the conduct of any business, trade or commerce” are unlawful; the law does not
expressly prohibit “unfair” or “abusive” practices, as is the case in 42 states.® State attorneys

general enforce state UDAP laws. In some states, including New York, private plaintiffs can also
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bring suit.

Hochul's Consumer Protection Act proposal expands GBL § 349 to make “unfair, deceptive or
abusive acts or practices in the conduct of any business, trade or commerce” unlawful.” The
proposal defines unfair acts and practices as those that cause or are “likely to cause substantial
injury” that is “not reasonably avoidable” and “is not outweighed by countervailing benefits to
consumers or competition.”® Abusive acts and practices are those that “materially interfere[] with the
ability of a person to understand a term or condition of a product or service” or “take[] unreasonable
advantage of” either “a person’s lack of understanding of the material risks” or “a person’s inability

to protect their interests in selecting or using a product or service.” 2

Although UDAP laws generally apply only to the sale of goods and services where the end user is a
consumer, Hochul's proposal expands GBL § 349 to apply “regardless of whether or not the
underlying violation is directed at individuals or business or involves the offering of goods, services
or property for personal, family or household purposes.”’® The law would thus reach business-to-
business transactions, and the use of the term “property”—if interpreted to mean real property—
could bring GBL § 349 into the realm of residential property transactions, such as home sales and

apartment leases.

GBL § 349’s private right of action empowers private plaintiffs to bring actions concerning alleged
deceptive acts or practices, and authorizes courts to award attorneys’ fees and costs to prevailing
plaintiffs. Concomitant with its expansion of the attorney general’s power, Hochul’s proposal
enables private plaintiffs to bring actions to remedy “unfair” or “abusive” acts or practices' while
requiring courts to award attorneys’ fees and costs to successful plaintiffs.12 Prior to an action by a
private plaintiff, however, Hochul’s proposal would institute a new requirement for the plaintiff to give

notice to the alleged offender and enable it to cure.

Hochul’s proposal also increases the penalties for violation from $50 per violation to $1,000 per

violation or the amount of actual damages, whichever is greater.'3

The practical impact of the expansion of the law’s scope from deceptive acts and practices to
include unfair and abusive business practices might be less than meets the eye. New York courts
do not regularly reject actions by the attorney general regarding business practices that are merely
unfair or abusive; indeed, in one case, a New York court rejected the defendants’ argument to
dismiss the attorney general’s GBL § 349 claim because the allegations were not deceptive acts
covered by the statute but instead unfair practices beyond the statute’s reach, calling it a “largely
semantic argument.”'* However, the expansion of the scope of GBL § 349 to cover business-to-
business and residential property transactions could be quite significant. Though California’s UDAP

law is somewhat similar in scope, most other states’ UDAP laws are not so far-reaching.15

2. Hochul’s Proposal to Requlate the Buy Now Pay Later Industry

A BNPL loan serves as a close substitute for credit cards. BNPL is a form of interest-free credit that
allows a consumer to fully purchase a product and pay back the loan over installments (usually
four), with the first installment typically being a down payment on the purchase. In recent years,

BNPL activity has grown substantially, increasing globally more than tenfold across five firms that
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the Consumer Financial Protection Bureau (CFPB) surveyed from 2019 through 2021.'¢ These
products are not currently subject to licensing requirements in New York.'” While BNPL transactions
are typically designed not to fall under the Truth in Lending Act, they are extensions of credit.'® The

CFPB’s authority thus extends to these loans.

Hochul proposed legislation not only requiring BNPL providers to acquire a license to operate in the
state of New York but also authorizing New York’s DFS to regulate BNPL services and
transactions.’® In her State of the State address, Hochul listed six specific issues with BNPL loans
that pose risks for consumers, including overextending borrowers, inadequate dispute resolution,
inadequate disclosure of terms, and excessive fees.20 The proposed legislation aims to address

these issues.?’

The Buy Now Pay Later Act (the BNPL Act) would require that any business offering BNPL loans in
New York State must obtain a license from DFS.22 DFS would assess all applications for a license
to determine whether the applicant meets the capital requirements laid out in the bill, “command]s]
the confidence of the community,” and warrants “the belief that the business will be conducted
honestly, fairly and efficiently.”22 BNPL lenders would be prohibited from “false, misleading, or
deceptive” advertisements for loans and may only charge interest at a rate of “six per centum per

annum unless a different rate is prescribed in section fourteen-a of the banking law.”24

Under the BNPL Act, lenders would be required to disclose the terms of the loans, implement
procedures for maintaining accurate data to report to credit agencies, handle returns and resolve
disputes in a fair and transparent manner, and “clearly and conspicuously” disclose how a
consumer’s data may be used.?® Lenders could not charge “unfair, abusive, or excessive” penalties

or fees in connection with a loan.26

The BNPL Act would also grant authority to DFS “to promulgate such general rules and regulations
as may be appropriate, in their sole discretion, to implement the provisions of this article, protect
consumers, and ensure the solvency and financial integrity of buy-now-pay-later lenders.”?” Such
rulemaking includes setting capital requirements to ensure the financial integrity of BNPL lenders,
establishing regulations requiring BNPL lenders to reasonably determine the ability of consumers
to repay BNPL loans, and making any “specific rulings” as “may be necessary for the proper conduct

of the business.”28

Finally, the BNPL Act would grant DFS the authority to examine BNPL lenders.2? While the CFPB has
required BNPL providers to produce reports concerning their operations and has reportedly
engaged in some supervisory activity at these entities, nonbank BNPL providers have not generally

been subject to federal supervision.

The BNPL Act would thus provide DFS general rulemaking and regulatory authority over the industry.
The expansion of supervisory authority to DFS, in particular, would represent a meaningful increase
in supervisory scrutiny of these companies. The stated purposes of the BNPL Act, and in particular
the concerns cited by Hochul in her State of the State address, also align with the concerns
articulated by the CFPB regarding BNPL products. The CFPB has issued multiple public reports

describing concerns with BNPL products from a consumer perspective, including the absence of
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consumer protections that would accompany a credit card transaction, lack of clarity about late fees
or other fees, and borrowers becoming overextended because BNPL has not historically been

subject to the same kind of underwriting as credit cards.30

* %k %

Entities doing business in New York should monitor these proposals to determine how they may be
impacted should the legislation be approved. Consumer finance companies offering BNPL
products will be the most directly impacted, given they will be subject to DFS regulation in addition to
the CFPB’s authority. But all companies doing business in New York should take note of the
proposed expansion of New York’s UDAP law, which would greatly strengthen the powers of the
attorney general—and the plaintiffs’ bar—to file suit concerning not only cases of consumer
deception but also cases of allegedly unfair or abusive business practices impacting consumers

and businesses as well as residential renters and buyers.

WilmerHale is closely monitoring developments in state and federal enforcement, as well as private
litigation, related to consumer protection laws. If you have any questions or require assistance with
an enforcement or litigation matter, please feel free to reach out to this alert’s authors or any of your
contacts at WilmerHale, as the appropriate measures and recommendations depend on the

particular facts at issue.
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